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STATEMENT OF THE CASE
Nature Of The Case
Christopher Blair appeals the denial of his motion to correct an illegal
sentence.

Statement Of The Facts And Course Of The Proceedings
Blair pied guilty to vehicular manslaughter under both I.C. § 18-4006(3)(a)
and (b), and the district court imposed a sentence of 15 years with eight years
determinate.

State v. Blair, 2011 Unpublished Opinion No. 613, Docket No.

38204 (Idaho App., September 9, 2011).

The maximum penalty for a

manslaughter conviction under subsection (a) was 10 years, I.C. § 18-4007(3)(a),
while the penalty for violating subsection (b) was 15 years, LC. § 18-4007(3)(b).
While Blair's appeal was pending the district court amended the judgment to
"correct citations to the Idaho Code" by deleting the reference to subsection (a) of
I.C. § 18-4006(3), leaving only a citation to subsection (b). (R., p. 24; compare
#38204 R. p. 92.) Blair's sentence was affirmed on appeal. State v. Blair, 2011
Unpublished Opinion No. 613, Docket No. 38204 (Idaho App., September 9,
2011).
Several months after his appeal was resolved, Blair moved for habeas
corpus relief or, in the alternative, to correct an illegal sentence. (R., pp. 73-101.)
One of his claims was that although he pied guilty to violating both subsection (a)
and (b) of LC. § 18-4007(3), in order to impose the greater punishment for
violation of subsection (b) the state had to prove a specific alcohol concentration,
which it had not proved, and therefore Blair was innocent of violating that
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subsection and he was "sentenced for a crime to which there is no evidence to
support" (R., pp. 78-82.} Blair also argued that the district court had improperly
amended the judgment of conviction to reflect only subsection (b} of I.C. § 184006(3} because Blair had not been present at any hearing on the amendment.
(R., pp. 90-91.} The district court denied the motion.

(R., pp. 102-06.} The

district court determined that Blair was convicted of violating I.C. § 18-4007(3)(b},
which carries a maximum sentence of up to 15 years, and therefore the sentence
of 15 years with eight determinate was legal. (R. pp. 104-06.) The court further
concluded the amendment of the judgment to reflect only subsection (b} was
appropriate because it was clear from the record that the parties and court were
proceeding under that subsection for purposes of guilt and sentencing. (R., p.
106 n.2.) Blair filed a timely notice of appeal. (R., pp. 112-15.)
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ISSUE
Blair states the issue on appeal as:
Did the district court impose an illegal sentence and,
therefore, this Court should vacate the judgment of conviction and
remand the matter for a new sentencing hearing?
(Appellant's brief, p. 5.)
The state rephrases the issue as:
Has Blair failed to demonstrate that his sentence of 15 years with eight
fixed for vehicular manslaughter while committing a DUI, which carries a
maximum penalty of 15 years, is illegal?
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ARGUMENT
Blair Has Failed To Show That A Sentence Of 15 Years With Eight Fixed, Where
The Maximum Penalty Was 15 Years, Is Illegal
A.

Introduction
The district court concluded that Blair had been convicted under I. C. § 18-

4006(3)(b) which carried a maximum applicable sentence of 15 years, and
therefore Blair's sentence of 15 years with eight years fixed was legal. (R., pp.
104-06.)

The district court also concluded that it had properly amended the

judgment to reflect a conviction only under I.C. § 18-4006(3)(b) and deleting the
reference to I.C. § 18-4006(3)(a) because the record demonstrated that the
parties and court intended a conviction and sentence under subsection (b). (R.,
p. 106 n.2.) Blair does not challenge the district court's initial holding, that he
pied guilty to violating I.C. § 18-4006(3)(b) and therefore his sentence is legal,
but contends the district court erred by deleting the reference to I.C. § 184006(3)(a) from the judgment without holding a new sentencing hearing.
(Appellant's brief, pp. 6-7.)

His argument is without merit because the district

court lacked jurisdiction to consider it.

B.

Standard Of Review
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct

an illegal sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d
1143, 1145 (2009).

Whether a sentence is illegal is a question of law that is

freely reviewed by the court on appeal.

&

Whether a sentence is illegal or was

imposed in an illegal manner is question of free review. State v. Adamcik, 152
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Idaho 445, _ , 272 P.3d 417, 457 (2012). An illegal sentence under Rule 35 is
one in excess of a statutory provision or otherwise contrary to applicable law.
State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003).

C.

Blair's Sentence Was Legal And The District Court Lacked Jurisdiction To
Consider Whether It Was Imposed In An Illegal Manner
Blair was convicted

of vehicular manslaughter pursuant to

both

subsections (a) and (b) of I.C. § 18-4006(3). State v. Blair, 2011 Unpublished
Opinion No. 613, Docket No. 38204 (Idaho App., September 9, 2011). (See also
#38204 R., pp. 43-44 (charge in information}, 81

(plea agreement}, 92

Uudgment); #38204 7/22/2010 Tr., p. 12, L. 17 - p. 13, L. 20; p. 22, L. 12 - p. 24,
L. 8.) The penalty for a violation of I.C. § 18-4006(3)(b) is up to 15 years. I.C. §
18-4007(3)(b).

The district court rejected Blair's claim that he had to be

sentenced for violating only I.C. § 18-4006(3)(a) because the record was clear
that he was charged with and pied guilty to violating I.C. § 18-4006(3)(b}, which
conviction justified his sentence. (R., pp. 104-06.)
On appeal Blair does not contest, and apparently concedes, that he in fact
pied guilty to violating I.C. § 18-4006(3)(b) and that the applicable penalty is up to
15 years.

(Appellant's brief, pp. 1-3.)

He argues only that a subsequent

amendment to the judgment, which deleted the reference to subsection (a), was
a new sentencing without his presence and therefore rendered his sentence
illegal.

(Appellant's brief, pp. 6-7.)

The only remedy he seeks is a new

sentencing hearing (Appellant's brief, p. 8) at which, apparently, the district court
could impose the same sentence· of 15 years with eight years determinate.
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Blair's argument that the amendment to the judgment to delete superfluous
language was a new sentencing outside his presence which rendered his
sentence illegal shows no error by the district court in denying his Rule 35
motion; even assuming the merits of Blair's argument that he was sentenced
without being present by the change in language of the judgment, he has failed
to show error because the district court lacked jurisdiction to consider such a
claim.
Because the sentence in this case was authorized by statute and Blair's
conviction, any violation of Blair's right to be present for sentencing would mean
that the sentence was imposed in an illegal manner. Blair tacitly acknowledges
this by merely asking for a new sentencing hearing, and not a new sentence.
(Appellant's brief, pp. 5, 8.) A motion to challenge a sentence "imposed in an
illegal manner" must be brought within 120 days "after the filing of a judgment of
conviction."

I.C.R. 35.

Failure to file within the applicable time limit is

jurisdictional.

State v. Sutton, 113 Idaho 832,748 P.2d 416 (Ct. App. 1987);

State v. Salsgiver, 112 Idaho 933, 736 P.2d 1387 (Ct. App. 1987).
Here the judgment Blair challenged by his motion was filed on November
16, 2010. (R., p. 24.) Blair's motion was filed July 7, 2011 (R, p. 73), well after
the jurisdictional time had run.
The record shows that Blair's sentence of 15 years with eight years
determinate was within the statutory maximum.

I.C. §§ 18-4006(3)(b), 18-

4007(3)(b). His sentence was thus legal. Blair's claim that he was entitled to be
present at a hearing before the district court removed the reference to I.C. § 18-
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4006(3)(a), thus clarifying that the conviction was pursuant to I.C. § 184006(3)(b), is, on its face, a claim that the sentence was imposed in an illegal
manner, a claim over which the district court lacked jurisdiction.

Blair has

therefore failed to show any error in the district court's order rejecting this claim.

CONCLUSION
The state respectfully requests this Court to affirm the district court's order
denying Blair's Rule 35 motion.

DATED this 5th day of June, 2012.

Deputy Attorney Gene al
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